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THIS FRANCHISE AGREEMENT is made as of September 1, 1997, by 
and between the BE TNGTON POLICE PROTECTION 
SERVICES DISTRICT, political subdivision of 
California ( llDistrict 11) , and B 
EWVICES, 1 C.  , a California corporation ( llContractor") . 

THE PARTIES AGREE AS FOLLOWS: 

1. EFFECTIVE DATE, P ES. This Agreement is binding 
between the District and the Contractor and is effective on 
September 1, 1997. 

As used herein, the following terms shall 
have the meanings set forth below: 

2.1 Agreement. Agreement means this Agreement by and 
between the District and Contractor for the collection, removal 
and disposal of solid waste and the recycling of material. 

2. ct, Act means the California Integrated Waste 
Management Act of 1989 (Public Res. Code, S40000 et seq. ) and all 
rules, regulations and definitions adopted under any of those 
sections, as such sections, rules, regulations and definitions 
may be amended from time to time in the future. 

ercial So$i see, Commercial Solid Waste 
means Solid Waste routinely originating from stores, business 
offices and other commercial and light industrial sources 
excluding residences and any wastes from heavy industry (i.e., 
industry that manufactures or processes petroleum, lumber, steel, 
chemicals, explosives, fertilizers, gas, rubber, cement, sugar 
and other such products [see section 8 4 - 6 0 , 4 0 2  of the Contra 
Costa County Ordinance Code.]). 

Contractor means Bay View Refuse and 
Recycling Services, Tnc., a California corporation. It is the 
entity which has been granted an exclusive franchise pursuant to 
the terms and conditions set forth herein. Lewis Figone is 
president of, and owns 100% of the stock in, Bay View Refuse and 
Recycling Services, Inc. 

2. Consumer Price 
Index and Index each means the Consumer Price Index for All Urban 
Consumers for the San Francisco-Oakland-San Jose Area as 
published by the United States Department of Commerce, Bureau of 
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Labor Statistics, 1 9 8 2 - 8 4 = 1 0 0 .  The Consumer Price Index for June- 
1997 was 160.0. 

2.6 C o u n t y .  County means the County of Contra Costa 
which includes its Board of Supervisors, Community Development 
Department and/or the Community Development Director. 

2.7 Gusto ers. Customers means those who receive 
service from the Contractor for the collection of materials for 
recycling and/or for the collection, removal, or disposal of 
Solid Waste, pursuant to this Agreement and applicable ordinances 
of County, including mandatory subscription ordinances. 

ate, Designated Waste as used herein 
has the meaning set forth in section 2522 of Title 23 of the 
California Code of Regulations, as amended from time to time. 

iet. District means the Kensington Police 
Protection and Community Services District, 

District Board means the Board of 
Directors the Kensington Police Protection and Community Services 
District. 

ea, Franchise Area means the 
geographic area generally known as the unincorporated community 
~f Kensington in West Contra Costa County described in Exhibit A 
to this Agreement. Exhibit A may be amended from time to time to 
reflect changes of boundaries of the Franchise Area in such a 
manner as to identify each alteration eo the Franchise Area and 
the effective date thereof, 

-1 t3 e. Hazardous Wastes include any 
waste material or mixture of wastes which is toxic, corrosive, 
flammable, an irritant, or a strong sensitizer, which generates 
pressure through decomposition, heat or other means, if such a 
waste or mixture of wastes may cause substantial personal injury, 
serious illness or h a m  to humans, domestic animals, or wildlife, 
during or as a proximate result of any disposal of such wastes as 
defined in Article 2, Chapter 6.5, Section 26117 of the Health 
and Safety Code. The terms ntoxic, l1 llcorrosive, " "flammable, " 
"irritant,I1 and "strong sensitizerf1 shall be given the same 
meaning as in the California Hazardous Substances Act (Chapter 13 
commencing with Section 28740 of Division 2 1  of the Health and 
Safety Code) and 14 CaZ. Code Regs., S17225.32. 

s t e .  Industrial Waste includes all 
types of Solid Waste which result from industrial processes and 
manufacturing operations and/or which originate from such 
facilities. 

2.14 Tnfeetious Waste. Infectious Wastes include: 
-\ 
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(1) Equipment, instruments, utensils and other fomites 
of a disposable nature from the rooms of patients who are 
suspected to have or have been diagnosed as having a communicable 
disease and must, therefore, be isolated as required by public 
health agencies; 

( 2 )  laboratory wastes, including pathological 
specimens (i.e., all tissues, specimens of blood elements, 
excreta and secretions obtained from patients or laboratory 
animals) and disposable fornites (any substances that may harbor 
or transmit pathogenic organisms) attendant thereto; 

( 3 )  surgical operating room pathologic specimens 
including recognizable anatomical parts, human tissue, anatomical 
human remains and disposable materials from hospital, clinics, 
outpatient areas and emergency rooms (94 Gal-Code Regs., 
S1'7225.36) . 

2 ,  g ,  Memorandum of 
Understanding means the agreement dated as of September 1, 1997 
between District and County concerning solid waste collection and 
recycling services within the Franchise Area executed by the 
District Board and the County Board of Supervisors. 

2.16 Recycle or Recycling, Recycle ox Recycling means 
the process of collecting, sorting and recovering materials so 
that they may be reconstituted for new, reused, or reconstituted 
products. 

2.17 Reside e. Residential Solid Waste 
means Solid Waste routinely originating from single family or 
multiple family dwellings. Residential Solid Waste includes 
household hazardous waste, but does not include septage. 

ge. Septage means non-sewered liquid or 
semi-liquid waste which may be trucked to treatment facilities 
for disposal, to include, but not be limited to, waste from 
residential septic tanks, commercial grease clean-outs, and 
industrial waste holding facilities. 

2.19 Solid Waste has the meaning set 
forth in Section 40191 of the California Public Resources Code as 
of the date of execution of this Agreement. Solid Waste 
includes, but is not Limited to, all putrescible and 
normputrescible solid, semisolid, and liquid wastes, including 
garbage, trash, refuse, paper, rubbish, ashes, demolition and 
construction wastes, abandoned vehicles and parts thereof, 
discarded home and industrial appliances, dewatered, treated, or 
chemically fixed sewage sludge which is not hazardous waste, 
manure, vegetable or animal solid and semisolid wastes and other 
discarded solid and semisolid wastes. "Solid Waste" does not 

September 11, 1997 



include infectious, designated, and hazardous waste, except 
household hazardous waste. 

2.20 Waste Stream. Waste Stream means the Solid Waste 
to be collected under this Agreement from the time of its 
collection by the Contractor to its disposal at a landfill or 
delivery to a transfer facility or other facility by Contractor. 

Subject to section 3 3  (Annexation and Change of 
Franchise Area Boundaries) and section 34' (Breach and 
Termination), the Term of this Agreement and the exclusive 
franchise granted hereunder shall be 18 years, commencing on the 
Effective Date set forth in Section 1 and expiring on August 30, 
2015. 

OR 
has jurisdiction to regulate the collection, removal and disposal 
of all Solid Waste, and the recycling of all material in the 
Franchise Area. The intent of this Agreement is to regulate 
Solid Waste handling services and recycling of material in the 
Franchise Area. 

Y. To the extent allowed by 
law, District hereby grants to Contractor the excl-usive privilege 
and duty within the Franchise Area to collect, and rcrnov-e for 
disposal and recycling, all residential and commercial Solid , 
Waste, including recyclable materials, and to charge and receive 
charges therefor, pursuant to and subject to the terms of this 
Agreement. Contractor promises and agrees to perform the 
responsibilities and duties s e t  f o r t h  herein. 

GE, The exclusive 
privilege granted by this Agreement shall not apply to: 

.% Solid Waste, including recycling materials, which 
are collected, removed and disposed or recycled personally by the 
same person or entity which generated them, or by the owner of 
the property on which they were generated, in a clean and 
sanitary manner and in conformance with all applicable laws and 
regulations, including mandatory subscription ordinances. 

6 . 2  ~onstruction/demolition debris which is collected, 
removed and disposed or recycled by a construction contractor 
incidental to construction, remodeling or demolition work 
performed for a customer. 

6.3 Greenwaste (lawn and garden trimmings, branches 
and other organic materials from landscaped areas) which is 
collected, removed and disposed or recycled by a gardener or 
landscape contractor as an incidental part of gardening or 
landscaping work performed for a customer. 

P 
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6 . 4  Recyclable or reusable materials donated to a 
charity or other nonprofit organization qualified under Section 
501 (c) ( 3 )  of the Internal Revenue Code. 

@ Solid Waste and recyclable material generated by 
Sunset Ceme ery or Kensington Elementary School. 

d 
* 

Contractor shall be responsible for enforcing the exclus-ive 
nature of the franchise. District shall cooperate with 
Contractor in such efforts but shall not be required to initiate 
or participate in litigation at its expense to do so. Contractor 
shall reimburse .District for litigation expenses incurred by 
District in defending the exclusive nature of the franchise 
granted by this Agreement. 

S .  Contractor9 s 
operations and business activities shall solely consist of 
providing solid waste collection and recycling services to the 
Kensington Franchise Area, unless otherwise agreed by the parties 
through an amendment to this Agreement. Contractor shall not use 
its equipment or employees to collect Solid Waste from, or 
perform other services for, either Sunset Cemetery or Kensington 
Elementary School or from locations outside Kensington. As long 
as Contractor's corporate operations and business activities are 
so limited to Kensington, the District's right to examine 
records, as provided in section 8 below, shall be limited to the 
corporate books and records of Contractor. 

to District, upon its request, records as to number of Customers 
(total and by type) , route maps, service records and other 
materials and operating statistics in such manner and with such 
detail as District may require. 

$ Contractor shall maintain a proper set of books and records 
in accordance with generally accepted accounting principles 
( " G A B P " ) ,  accurately reflecting the operations performed and 
business done by it under this Agreement. Accounts shall be 
maintained on the accrual basis. The Contractor's fiscal year 
shall be the calendar year. 

A financial statement verified by Contractor" president 
shall be provided by Contractor to the District on May 15th 

-7 
(covering the period January 1 through May I), September 15th 
(covering the period January 1 through September 1) and January 
15 (covering the period January 1 through December 31 of the 
previous year) of each year commencing with May 1, 1998. By 
March 30, Contractor shall provide a financial statement for the 
previous calendar year compiled by an independent certified 

- public accountant in accordance with G M P .  
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District may examine the books and records of the 
Contractor, District shall give thirty (30) days written notice 
to the Contractor of such examination date. 

In addition, District may review or audit any annual 
financial statement compiled by or for Contractor. Thirty ( 3 0 )  
days written notice shall be provided to Contractor. The audit 
review notice must be sent within one year from the date the 
annual financial statement was submitted to the District. Any 
such review or audit shall be performed by an independent 
certified public accountant appointed by District. If requested 
by District, Contractor shall pay the auditor and shall be 
entitled to recover the full cost thereof through rates as a pass 
through expense. 

The information required by this section shall pertain to 
Contractor's operations, all of which are covered and regulated 
by this Agreement as set forth in section 7 above, and nothing 
contained herein shall require the Contractor or i%s 
shareholder(s) to provide the District with information 
concerning the business and financial activities of any of its 
shareholder(s) or of other corporations in which any of the 
Contractorf s shareholder (s) have an interest, 

Contractor may consider some operating information submitted 
to District under the first paragraph of this section as 
confidential. 1% District receives a request under the 
California Public Records Act, prior to releasing any information 
pursuant to this paragraph, District shall make a good faith 
effort to notify Contractor of the intended release, Nothing in 
this section will prevent District from allowing publie access to 
District records as provided for under the California Government 
Code, and in the event any dispute arises as to the public access 
to information provided by Contractor under the terms of this 
Agreement, the District shall in its discretion provide public 
access to said information according to law or tender the defense 
of any claims made against the District concerning said 
information to Contractor. 

, 1 Contractor's compensation for the 
services requir is Agreement shall consist of (1) the 
right to charge and collect from Customers in the Franchise Area 
the rates provided for in this Agreement, and (2) the right to 
retain all revenues received by Contractor from the sale of 
materials which are Recycled. 

9.2 Initial Rates. Rates which Contractor may charge 
as of the Effective Date, i,e., September 1, 1997, are those set 
forth on the Schedule attached as Exhibit B. Until the rates are 
adjusted as provided in this Agreement, Contractor shall provide 

-) 
L. .! 
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the services required by this Agreement, charging no more than 
, the rates set forth on Exhibit B for the services it provides. 

Future modifications in rates pursuant to Sections 9.3, 9.4. 9.5, 
9 . 6 ,  9.7 and 9 . 8  do not require an amendment to this agreement. 

9-3 The rates set forth on 
Exhibit B shall be adjusted annually as set forth below, 
commencing January 1999. The changes shall become effective 
January 1 of 1999 and on January 1 of each year thereafter. 

o through Yea Four: The rates in effect as of 
January 1, 1999 and as of January 1 of each succeeding year 
through January 1, 2001 shall be adjusted effective as of January 
I of each immediately following year by multiplying each such 
rate by a fraction, the numerator of which is the Consumer Price 
Index (All Urban Consumers, San Francisco-Oakland-San Jose) 
published by the U.S. Department of Commerce, Bureau of Labor 
Statistics ("IndexN) for September in the year immediately 
preceding the year for which the increase is to be effective and 
the denominator of which is the Index for the September twelve 
(12) months earlier, In the case of Year Two (calendar year 
1999), for example, the rates in effect on January 1, 1998 will 
be changed as of January I, 1999 to reflect the percentage change 
in the Index between September 1997 and September 1998, 

Contractor need not submit an application to increase 
rates pursuant to this Section 9.3, but shall submit a proposed 
new rate schedule by November 1 of each year showing the Index as 
of the relevant dates and its calculation of the new rates. The 
new rate schedule shall go into effect automatically unless 
District notifies Contractor within ten (10 )  days of receiving 
the proposed new schedule of any error in Contractor's 
calculations. 

through Thi 
As provided in Section 9.4 below, the 

rates will be comprehensively reviewed at four (4) year intervals 
so that Contractor's compensation is periodically adjusted, 
independently of changes in the Index, to cover all Contractor's 
reasonable reimbursable costs and provide a pre-tax profit of 
twelve percent (12%) on those costs which are subject to a profit 
allowance (hereafter the "benchmark levelu). In the intervening 
years following such comprehensive reviews, the resulting rates 
shall be adjusted to reflect changes in the Index as provided in 
this Section 9.3. 

9.4 po.us Yea e Revisions. The rates set forth in 
Exhibit B are intended to generate sufficient revenues so that, 
in combination with estimated revenues from recycling and other 
operations in Kensington, Contractor will recover its reasonable 
costs for furnishing all labor, materials, equipment, supplies 
and other things necessary to perform all the services required 
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by this Agreement and, in addition, earn a pre-tax profit of 
twelve percent (12%) on certain of those costs. The initial 
rates set forth on Exhibit B are intended to cover all costs for 
the items mentioned in the preceding sentence, including overhead 
(insurance, bonds, county fees, and franchise fees), taxes and 
profit, as shown on Exhibit C .  The parties agree that the costs 
shown on Exhibit @ are both complete and reasonable for the scope 
of services to be provided. 

The parties recognize that recycling and other 
revenues, rate revenues and costs of operation may change over 
time at rates different than the rate of change in the Index, 
such that the rates shown-on Exhibit B, adjusted as provided in 
Section 9.3, may not continually produce compensation to the 
Contractor consistent with the benchmark used to establish the 
initial rates. In order to ensure that rates are periodically 
readjusted to the benchmark, the parties agree that there should 
be a comprehensive review of Contractor's revenues and expenses 
at four-year intervals. 

To implement these comprehensive reviews, Contractor 
shall submit a report on or before April 30, 2001 which shall 
include (a) Contractor's financial statements for calendar 
year 2000, together with an opinion of an independent certified 
public accountant based on an audit sf Contrac tor"  financial 
operations, (b) Csntractsmr" s projections of rate revenue and 
recycPiezg/othex revenue for the calendar year 2002, (c) 
Contractor's projections of expenses for calendar year 2002, and 
(d) Contractor's proposed rate increase/decrease, as needed to 
achieve benchmark level compensation (i.e. recovery of costs plus 
12% profit on those costs subject to a profit allswarrce) in 
calendar year 2002, In projecting recycling/other revenues for 
the ensuing year, the average of the preceding three years shall 
be used. Reports shall be prepared in accordance with the format 
and level of detail reasonably required by the District and 
submitted in the number of copies (up to a maximum of 10) 
required by the District. Contractor shall also furnish any 
other relevant information requested by District to evaluate the 
Contractor's rate proposal. 

District Board shall consider the Contractor" report 
at a noticed public meeting at which Contractor and any member of 
the 9ublic may submit written or oral comments. Thereafter, and' 
no later than September 30, 2001, District shall establish, by 
ordinance or resolution, the maximum rates which Contractor may 
charge for service commencing January 1, 2002. 

Comprehensive reviews shall also be conducted in 
calendar year 2005, to establish rates applicable as of January 
1, 2006 and ca ar year 2009, to establish rates applicable as 
of January 1, 2010. 



9 . 5  
Disposal Costs. The rates set forth on Exhibit B include all 
costs of disposal of solid waste including transportation to the 
Disposal Site and "Gate Fees" charged at the Disposal Site. The 
adjustments in the rates provided in Sections 9 . 3  and 9.4 are 
intended, and expected, to cover all increases in both components 
of disposal costs, as well as the costs of collection and 
recycling. The purpose of this Section 9.5 is to set forth the 
conditions under which the rates may be adjusted at times and/or 
in amounts different from those provided in Sections 9.3 and 9.4 
as a result of extraordinary increases or decreases in disposal 
costs due either to a change in the Gate Fees or to a change in 
the Disposal Site. 

If the Gate Fees at the Disposal Site are increased or 
decreased at any time by more than fifteen percent (15%) or if 
there is a change in the Disposal Site which will increase or 
decrease total disposal costs by more than fifteen percent (15%), 
Contractor shall notify District. Either party may then request 
an adjustment in rates for the remainder of the current calendar 
year. The District shall adjust the rates so that Contractor's 
revenues for the calendar year remain, to the extent achievable, 
at the benchmark level. In addition, at the annual rate 
adjustment immediately following an adjustment pursuant to this 
Section 9.5, the parties shall take the effect of the partial 
year adjustment in rates into account in applying the Index-based 
adjustment to rates for the ensuing full year, again with the 
goal of Contractor's receiving compensation at the benchmark 

I level for the ensuing full year. 

9,6 
The parties acknowledge that there may be infrequent 
extraordinary events which, although they do not prevent either 
party from performing, and thus do not implicate the Force 
Majeure provisions, nevertheless radically increase or decrease 
the cost of providing service such that the rates and the rate 
adjustment mechanism provided in this Agreement result in 
Contractor suffering losses, or enjoying profits, which are 
substantially outside the commercially reasonable expectations of 
the parties- An example of such an event is a war or embargo 
which increases the cost of fuel by a factor of five ( 5 ) ,  or 
economic events which reduce the cost of fuel by fifty percent 
(50%) . The obligation of the parties in such event is to act 
reasonably toward each other and modify rates as necessary to 
maintain Contractor's compensation at the benchmark level. 

If one party believes such an event has occurred and 
warrants an increase or decrease in the rates different from that 
provided for in Section 9.3, it shall notify the other, providing 
a full explanation and a proposed change in rates. 
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District, pursuant to Section 13, directs Contractor to initiate 
new services or expand the level of existing services, the 
reasonable cost of the additional services, plus 12% profit, 
shall be incorporated into the rates. Similarly, if the District 
directs Conkractor to eliminate or reduce the level of existing 
services, the reasonable cost savings, plus 12% thereof, shall be 
incorporated into the rates. 

If the amount of any of the "pass-throughw costs on 
Exhibit C is increased or decreased from their then-current 
level, if new fees are imposed which are to be paid for initially 
by Contractor, or if existing fees are terminated, these changes 
shall be taken into account in rates. 

If one party believes such an event has occurred and 
warrants an increase or decrease in the rates different from that 
provided for in Section 9 - 3 ,  it shall notify the other, providing 
a full explanation and a proposed change in rates. 

Purchases. Con 
to reflect depr 
purchased with 
incorporated into rates a s  of January  1 next following the year 
i n  which the capital asset is p l a c e d  into service. 

If a 
the scope 

irected by District (Section 9.73, an extraordinary 
change in disposal costs (Section 9 . 5 ) ,  or an extraordinary event 
(Section 9 , 6 ) ,  Contractor shall promptly furnish to District all 
relevant operational and financial information and records 
necessary to evaluate it. 

Whether or 
not the rates are adjusted by an amount larger or smaller than 
the change in the Index, pursuant to Section 9.4, no 
consideration shall be given to Contractor's having previously 
earned compensation resulting in a profit greater or less than 
twelve percent (12%) . In other words, future rates shall not be 
increased to make up for profits below 12% in previous years nor 
reduced to offset profits of greater than 12% in previous years. 

. The parties acknowledge 
that the District Board retains legislative discretion to add new 
rate categories to Exhibit B,  delete rate categories from Exhibit 
B,  or adjust particular components of the rate schedule by 
amounts greater or less than the applicable percentage adjustment 
required by Section 9.3, in order to accomplish social, economic, 

10 
i 

382732.6 September 11. 1997 $ ,' 



and/or environmental goals, so long as the aggregate adjustment 
is substantially equivalent to the amount of revenue generated by 
the single percentage required by Section 9 . 3 .  A rate schedule 
which will generate revenues wi.thin $5,000 of the revenue which 
would be generated during that year with a uniform percentage 
adjustment in rates shall be considered substantially equivalent. 
For the purpose of projecting revenues and costs, the Tons of 
Solid Waste collected in the previous year shall be used, unless 
the change in rate structure itself is expected to reduce the 
amount of Solid Waste generated, such as the introduction of a 
mini-can rate. 

Contractor may submit comments on proposed differential 
rates and District's economic analysis. Such comments may 
address both the revenue projections and any impacts which 
revised rates might have on Contractor's costs of performance. 
District will consider such comments and will, if requested, meet 
with Contractor to discuss the revenue, cost and operational 
impacts of the proposed rates. 

The District will not introduce a mini-can rate prior 
to January 1999. The parties will discuss the impact of such a 
rate during 1998. 

o District Guasan ee of Collection. District 
does not guarantee collectibility of rates authorized under this 
Agreement. Contractor does not look to District for payment of 
any sums under this Agreement and District has no obligation to 
pay Contractor any public funds under this Agreement. 

9-13 If Contractor believes the 
rates have not been increased in accordance with this Agreement, 
it may not terminate this Agreement or refuse to continue to 
provide service. However, it shall have the right to challenge 
the adequacy of the rates as provided in this section. All 
disputes as to the adequacy of rates shall be resolved through 
mandatory binding arbitration conducted in accordance with the 
California Arbitration Act, California Code of Civil Procedure 
Sections 1280-1288.8, including the provisions of Section 
1 2 8 3 - 0 5 .  In such arbitration, Contractor shall neither seek, nor 
be entitled to recover, damages from the District on any theory, 
including tort, breach of contract, or other. 

T When equipment or 
facilities owned by another company in which any of Contractor's 
shareholder(s) have an interest are used by Contractor, the costs 
paid by Contractor shall not exceed the fair market value of such 
equipment and facilities. If personnel provide services to both 
Contractor and any other company in which any of Contractor's 
shareholder(s) have an interest, the allocation of salary and 
benefits shall reflect the proportional use of such employee by 
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Contractor and the other company or companies. Rent paid by 
Contractor for offices, storage and garage facilities shared with . 
another company in which any of Contractor's shareholder(s) have 
any interest shall not exceed fair market value of the portion of 
such facilities used by Contractor. The allocations and costs 
shown on Exhibit D are agreed to be reasonable. 

CTOR. Contractor shall furnish all 
necessary labor and equipment(excluding containers for weekly 
Solid Waste service but including three recycling buckets 
provided for each residential unit) for services provided 
pursuant to this Agreement in the Franchise Area and shall 
maintain such equipment in a sanitary condition at all times. 

The Contractor shall use trucks with covered, water-tight 
truck bodies constructed of sufficient strength to withstand a 
fire within the truck body and not endanger adjacent property. 
Trucks, drop boxes, bins, or similar types of equipment owned and 
operated by the Contractor shall be kept clean and in good 
repair. Contractor shall have its name and telephone number on 
the side of each truck and on each drop box, bin or similar type 
equipment provided by Contractor, other than previously 
distributed recycling buckets. 

R OF Contractor s h a l l  
systematically collect Solid Waste and, to the extent required by 
this Agreement, materials for diversion and recycling from its 
Customers. Place of pickup shall be backyard service for Solid 
Waste and curbside service far recycling, green waste and 
periodic clean-up Solid w a s t e  csllec&ion shall be weekly unless 
otherwise directe by the Diskrict 
recycling, green waste and general p 
set forth in Exhibit E .  Upon commencement of service and upon 
changes in collection day schedules, Contractor shall provide 
each customer with notice of the scheduled collection da 
Contractor shall not collect Solid Waste from an inhabited 
dwelling or dwelling unit between the hours of 6:00 p.m. and 
6 : 8 0  a.m. 

From time to time, at its discretion, District may 
examine Contractor's operation in order to evaluate whether the 
Contractor is operating in a satisfactory manner. Contractor 
agrees to cooperate in any such examination and shall permit 
District representatives to inspect, at Contractor's principal 
place of business, such information pertaining to Contractor's 
obligations hereunder as District may require, including, but not 
limited to, such things as customer inquiry records, collection 
routes and equipment records. Access to Contractor's records 
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shall be subject to Section 8 (Contractor's Duty to Maintain 
Records; District's Right to Examine Records). 

13.2 Notwithstanding any contrary provision in this 
Agreement, the District shall have the right to direct Contractor 
to compile information, develop plans for and/or conduct programs 
on alternative methods of Solid Waste and recyclable material 
collection and management, or to take any other action for the 
purpose of meeting the source reduction, recycling and composting 
requirements of the Act, and any other applicable federal, state 
or local laws regarding Solid Waste collection, recycling and 
disposal, including, without limitation, the County's Materials 
Diversion Ordinance, 

Contractor agrees to indemnify and hold the District 
and County harmless from and against any and all liability to the 
State of California for the District's or County's noncompliance 
with the requirements of the Act due in whole or material part to 
the material failure of Contractor to properly carry out the 
reasonable directives of the District to Contractor regarding 
collection and disposition of Solid Waste and recyclable material 
and as required by the Act and directed by District; provided, 
however, that Contractor shall not be obligated to carry out any 
such directive (and shall not indemnify nor hold the District or 
the County harmless from any resulting liability) if such 
directives expand the scope of services required of Contractor 
and the District fails to allow Contractor its reasonable costs 
associated with carrying out such directives, plus 12% of those 
costs. 

13.3 District may require Contractor to develop plans 
for and conduct programs on alternative methods of Solid Waste 
collection, including pilot programs of limited scope, or may 
require additional programs, for the purpose of improving 
service, increasing customer satisfaction, and/or meeting 
diversion requirements. The notice shall allow Contractor a 
reasonable period of time to implement the specified service. 
Should District require commencement of such a program as 
outlined in this paragraph, Contractor agrees not only to do 
those things specified herein, but also to act at the direction 
of the District on other matters that may be necessary for the 
success and efficiency of the project, such as public information 
and notification. In the event that District elects to direct 
Contractor to discontinue any service theretofore performed by 
Contractor at the direction of District hereunder, District shall 
allow Contractor to recover its reasonable capital equipment 
costs and other reasonable costs arising upon termination of the 
service. Contractor shall take all reasonable steps to minimize 
such costs, such as, for example, selling surplus equipment. 
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3.4. CUSTO ER SERVXCE ST DS, Contractor shall provide 
prompt, efficient, continuous and professional service to its 
Customers. Contractor shall have a phone system with sufficient 
capacity to promptly respond to telephone calls for at least 8 
hours a day during weekdays, excluding those holidays observed by 
Contractor, plus a 24-hour answering service. All vehicles shall 
be radio equipped. Telephone n u h e r s  for customer service shall 
be located in the local telephone directory. All telephone lines 
fox customer service shall be toll free to Customers. 

Not less than once every three years and not less than six 
months prior to an application for contract renewal, assignment 
or extension of term, Contractor shall conduct a representative 
survey or surveys of Customers within the Franchise Area to 
determine satisfaction with service, including, without 
limitation, response to customer complaints. The survey 
methodology, format and content shall be subject to the prior 
review and approval of the District General Manager. A copy of 
the survey results shall be s e n t  to the District within sixty 
( 6 8 )  days of completion of the survey. The first such survey 
shall be conducted during calendar year 1998. If the District 
requires Contractor to do more surveys than set forth above, 
Contractor" survey costs shall be a pass-through in the next 
year's rates. Nothing in this paragraph shall limit the right of 
the District to conduct and mail its own surveys on 'ts o m  and 
at its cost, The Contractor shall cooperate with the District in 
preparing such District surveys. 

Upon initiation of service, and at least once a year, 
, 

Contractor shall sen or deliver to Custorne s information 
CJ the csndi ions o f  service, inclu ing,  b u t  not limited 

to, rates, fees, charges, service options, payment options, 
discounts (if any), days of collections, the amount and manner of 
refuse to be collected, service level and /complaint 
procedures, including the name, address an telephone 
number of Contractor and the name, address and telephone number 
of the District General Manager, The form and content shall be 
subject to the review and approval of the District General 
Manager. 

Contractor shall develop and 
implement policy and procedure for responding to and recording 
Customer complaints, including dispute resolution. The policy 
and procedure shall be subject to the approval of the District 
General Manager. 

The form and content of customer bills shall 
be subject to the review and approval of the District General 
Manager. 

1 
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Bills for services will be sent three times per year 
(September, January, May) for every four months thereafter, 
unless otherwise determined by the District. Bills shall become 
due and payable three and one-half (3-1/2) months after mailing 
(e.g., bills mailed in September will be due and payable on 
December 15). The District may establish billing period options 
for Customers upon a finding that such options are cost-effective 
and meet a community need. 

Full payment for drop boxes may be required by Contractor 
prior to delivery of the drop box to the Customer. 

The District shall have the right to direct the Contractor 
to change or alter its billing system in which event the marginal 
additional expenses incurred by the Contractor in the 
implementation of the change, with regard to the accounting, 
printing, mailing, loss of use of funds, or otherwise, shall be 
recoverable as a pass-through by the Contractos through the rates 
allowed by the District provided such expenses are reasonable. 
Contractos shall inform Customers of all rate changes at least 30 
days prior to their effective date. A copy or facsimile of such 
notice shall be provided to District at the time of Customer 
notification. 

17. RECYCL NG. District grants to Contractor the right and 
obligation to operate recycling programs, including curbside pick 
up of recyclable materials, as determined and designated by 
District, subject to District's right to terminate this grant to 

, Contractor but only pursuant to the provisions of this section. 
Contractor shall request that recyclable materials be placed at 
the curb by 5 : 0 0  a . m .  of the day for which service has been 
designated for that particular dwelling. Contractor is not 
responsible to pick up recyclables not placed on the curb in a 
timely manner. 

Contractor has already instituted and implemented a 
recycling program including regular curbside pickup in \ five-gallon buckets at all single family residences of at least 
aluminum, tin, newsprint, glass bottles, non-colored HDPE and 
PET. As more fully set forth in Exhibit E ,  the current program 
will be supplemented commencing January 1, 1998, so that all 
items listed in County Ordinance Section 418-10.604, as it may be 
amended from time to time, are collected. The District has the 
right at any time to modify said program or require new programs 
as provided at section 13 hereinabove. 

Contractor shall not dispose of recyclable materials, 
collected through the curbside program, in a landfill. However, 
if market conditions are such that there are no purchasers and no 
users willing to accept such materials for reuse without payment 
by Contractor, Contractor may submit a written request to the 
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District General Manager for authority not to collect such 
materials while such market conditions persist. If the District 
General Manager can make the findings specified in Article 418- 
10.8 in the County Ordinance Code, and unless County otherwise 
directs, the General Manager shall exempt such material(s1 from 
recycling on conditions he/she specifies. Contractor shall 
maintain and provide to the District records relating to its 
recycling programs as directed by the District General Manager. 

Contractor shall provide to each household promotional 
information pertaining to the curbsi.de recycling program. 
Contractor shall allow the District General Manager to review 
such material prior to delivery and shall make any changes he or 
she reasonably requests. Contractor shall distribute written 
promotional material two times per year as necessary to maintain 
participation in the program and more frequently, if required by 
the District General Manager. 

Unless otherwise required by the District, Contractor shall 
provide the District with periodic reports on the recycling 
program which shall include: 

a. Participation level (i-e., the number of 
residences participating in the recycling program) based on one 
sample week during each calendar quarter. 

b .  Quantity of materials col lec ted ,  i n  tons, by t 
. 

of material (e  .g., newspaper, glass, plastic and metal) , by , 

calendar quarter. The current County form for this data is 
attached as Exhibit F.  

c. Total revenues received by Contractor for 
materials received, by calendar quarter. 

Unless otherwise directed by the District reports shall be 
provided quarterly and annually. The quarterly reports shall be 
due by the 15th of the month following the close of the quarter 
and shall cover the preceding three months. For example, the 
first quarterly report shall be due January 15th of 1998 and 
shall cover October, November and December, 1997. The first 
annual report shall be due by March 15th of 1998, and shall cover 
the preceding calendar year. 

Contractor" provision of recycling sewice  shall be 
reviewed in approximately one year and thereafter within three 
( 3 )  years of the effective date of this Agreement and, at 
District's discretion, every five years thereafter. If the 
District determines that continuation of such service by 
Contractor is not consistent with the ratepayers' best interest, 
but not as a result of Contractor's failure to satisfactorily 
provide recycling services, Contractor shall be allowed to recoup 

"\ 
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its unamortized capital expenditures as follows. Contractor 
shall make a good faith effort to sell all disposable assets 
acquired in furtherance of the program for their fair market 
value. I f  income derived from the sale is insufficient to cover 
the unamortized costs of such assets, Contractor may transfer 
those losses together with net operations profits or losses for 
the current fiscal year to its general account and submit a rate 
application to cover such losses. 

If the District determines that Contractor has failed to 
satisfactorily provide and perform recycling services, District 
may terminate this grant to Contractor of the right and 
obligation to provide and operate recycling programs, at no cost 
or further obligation on the part of the District or the 
ratepayers. 

Contractor shall provide Solid Waste collection and disposal 
services at (1) the Kensington library at no charge to the County 
and (2) the District's headquarters (two cans per week) and the 
community center (one f-1/2 yard container weekly) at no charge 
to the District. 

I D E  COLLECTION. Unless otherwise 
determined by the District Board, in addition to its regular 
collections, commencing in January, 1998, Contractor shall 
provide twelve (12) scheduled green waste curbside pick ups and 
one annual general pick up (no green waste). Any such 
collections shall be made each year throughout the term of this 
Agreement in accordance with practices and procedures already 
established by Contractor. Green waste shall be delivered to a 
composting or chipping facility by the Contractor, subject to 
review and direction by the District General Manager. 

Customers shall be timely notified on the dates of the 
scheduled green waste pick ups. The recycling and other services 
provided by Contractor are set forth in Exhibit E .  The scope of 
solid waste collection, green waste and recycling services 
provided may be changed from Exhibit E at the direction or with 
the approval of the District Board and without amending this 
Agreement. 

alent containers for 
community or other clean-up projects within the Franchise Area. 
The Contractor's obligation to provide such boxes without charge 
shall be limited to the equivalent of up to three (3) 20-cubic 
yards drop boxes per year. 

September 11, 1997 



ROL, Contractor shall be 
solely responsible for the disposal of the Solid Waste collected ' 

pursuant to this Agreement. Contractor currently disposes of 
Solid Waste collected from within the Franchise Area at the West 
Contra Costa Landfill in Richmond. Contractor will not 
voluntarily change the disposal site without providing sixty (60) 
days advance notice to District, together with an explanation of 
the reasons for the change. If the disposal site becomes 
unavailable for any other reason, Contractor will give District 
notice as soon as possible after learning of its pending 
unavailability, together with Contractor's recommendation for the 
best alternate site. If the change will result in an increase in 
collection rates, Contractor shall not effect the change without 
approval of the District Board. The parties also recognize that 
under the MOU, County has reserved authority to direct Solid 
Waste to be delivered to specific disposal sites under certain 
circumstances. Contractor shall. comply with directions from 
District implementing such a directive from County. Contractor 
shall not enter into contracts for disposal without prior 
'approval of eke District Board. A copy of such contracts shall 
be provided to District's General Manager on request. Such 
contracts shall allow for termination by Contractor if directed 
by District. 

TOR, Contractor 
shall assist District and County in their enforcement of the 
County's mandatory subscrrbption ordinance by providing District 
and County with the addresses of properties not subscribing to 
collection service within the Franchise Area and by providing 
collection service to such properties upon written direction by 
County in eonj unction with arrangements satisfactory to 
Contractor for County to compensate Contractor for the costs of 
such continued service. 

Contractor 
shall pay to the County for the services provided by the County 
Community Development Department (administering and performing 
its recycling and diversion management, monitoring, review and 
reporting obligations under the Countpide Solid Waste Management 
Plan and the Act) a percentage of its gross annual revenues 
generated from the performance of such waste collection services 
under this Agreement. Unless otherwise subsequently determined 
by the County, the total amount for such administration services 
shall be three percent of the commercial and residential bills 
for each calendar year. Said sums shall be payable from the 
Contractor to the County three times annually (January, May and 
September for three percent of the revenues received in 
respective four preceding months from commercial and residential 
billings). For administering this Agreement, the District shall 
receive a franchise fee of two percent of the commercial and 



residential bills for each calendar year, payable at the same 
time as payment is made to County. 

For 1997, franchise fees shall be payable in January 1998 on 
revenue from the preceding months in which this Agreement was 
effective (September through December) . Any increase in the 
franchise fees shall also be considered a "pass-throughn as 
described in Section 9 on Rates. Any decrease in such fees shall 
be reflected in a subsequent rate adjustment. 

The parties hereto recognize that 
federal, state and Local agencies with responsibility for 
defining hazardous waste and for regulating the collection, 
handling or disposing of such substances are continually 
providing new definitions, tests and regulations concerning these 
substances. Under this Agreement, it is Contractor's 
responsibility to keep current with the regulations on such 
substances and to identify such substances and to comply with all 
federal, state and local regulations concerning such substances. 

Contractor agrees to provide to the District General 
Manager, upon request, Contractory s program for identifying 
hazardous waste and complying with all federal, state and local 
statutes and regulations dealing with hazardous waste. 

Contractor shall make every reasonable effort to avoid the 
collection or disposal of hazardous waste in any manner 
inconsistent with applicable law. 

. 
If Contractor has a 

pestion as to the interpretation of this Agreement, it shall 
submit a written request to the District General Manager for a 
determination of the issue. The Contractor shall provide and 
submit such information as the District General Manager may 
reasonably request or require to make the requested 
determination. The written determination of the District General 
Manager on such interpretation may be appealed to the District 
Board by the Contractor. 

Contractor shall submit to 
District simultaneousky with the execution of this Agreement a 
corporate surety bond in the amount of $10,000, provided however, 
that the Board may increase this amount not more often than every 
three years to reflect changes in the Consumer Price Index. The 
bond shall be executed by a surety company licensed to do 
business in the State of California and acceptable to District 
General Manager. The bond shall be approved by the District and 
shall be payable to District or County. The condition of the 
bond shall be that Contractor will faithfully perform the duties 
imposed by ordinance, this Agreement and the rules and 
regulations of District and County. Any action by District or 
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County to proceed against the Bond shall not limit or affect the 
right of District or County to use other remedies available to 
District or County under the Agreement or in courts of law or 
equity, notwithstanding the foregoing. In lieu of the corporate 
surety bond, Contractor may provide to District a letter of 
credit, cash bond or other security acceptable and in a form 
satisfactory to the District General Manager. 

27. INS CE, Contractor shall procure and maintain in 
full force and effect at all times during the entire term of this 
Agreement the following coverage : 

.I Public liability and property damage insurance 
including completed operations, products, contractual, broad form 
property damage, personal injury and owned and non-owned 
automobile liability with such coverages and limits as may be 
reasonably requested by District from time to time, but in no 
event with limits less than the sum of $3 million combined single 
limit for each occurrence arising from the services as stated in 
the Agreement herein. District and County shall be named as an 
additional insureds under such liability insurance policy or 
policies. 

Contractor shall carry workers~ompensation 
insurance far  a91 its employees. 

Evidence of Liabili. ty and w o r k e r s  bcompensa t i o n  insurance 
shall be provided by Contractor through filing with District and 
County a certificate of insurance indicating that District and 
County are endorsed as an additional named insured under .the 
Piability policy, A11 policies shall include a provision that 
written notice of cancellation or any material. change in coverage 
shall be delivered to District and County thirty ( 3 0 )  days in 
advance of the effective date thereof. No cancellation, 
alteration or change of beneficiary. shall be made without written 
notice to District and County. 

District reserves the right to examine all policies from 
time to time to ensure appropriate conformity to prevailing 
practices and standards of the insurance industry. 

Such insurance shall be obtained from a company or companies 
Licensed to do business in the State of California and acceptable 
to District. Failure of Contractor to maintain insurance in the 
manner and amount stated herein will constitute a material breach 
of this Agreement. 

--.. 
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28 .I Complete In ifieation sf District and Co 
All work and performance covered by this Agreement shall be at 
the risk of Contractor. 

Contractor agrees to save, indemnify and keep harmless 
the District and County, their officers, employees, agents and 
assigns against any and all liability, claims, judgments, or 
demands, including demands arising from injuries or deaths of 
persons and damage to property, including environmental damage, 
arising directly or indirectly out of the obligations herein 
undertaken or out of the operations conducted by Contractor, save 
and except claims or litigation arising through the sole 
negligence or willful misconduct of District or County, and will 
make good to and reimburse District and County for any 
expenditures, including reasonable attorney's fees, that District 
or County may make by reason of such matters and, if requested by 
District or County shall defend any such suit at the sole cost 
and expense of Contractor, 

The above promise by Contractor to indemnify, hold 
harmless and defend the District and County expressly includes, 
but is not limited to, all claims, damages (including but not 
limited to special and consequential damages), natural resources 
damages, punitive damages, injuries, costs, response, remediation 
and removal costs, losses, demands, debts, liens, liabilities, 
causes of action, suits, legal administrative proceedings, 

/ interest, fines, charges, penalties and expenses (including but 
not limited to attorney's and expert witness fees and costs 
incurred in connection with defending against any of the 
foregoing or in enforcing this indemnity) of any kind whatsoever 
paid, incurred or suffered by, or asserted against, District or 
County, thejr officers, employees or agents arising from or 
attributed to any repair, cleanup or detoxification, or 
preparation and implementation of any removal, remedial, 
response, closure or other plan (regardless of whether undertaken 
due to governmental action) concerning any hazardous substances 
or hazardous waste at any place where municipal solid waste is or 
has been transported, transferred, processed, stored, disposed of 
or otherwise come to be located by contractor under Agreement, or 
the activities of Contractor pursuant to this Agreement resulting 
in a release of hazardous substances or waste into the 
environment, The foregoing is intended to operate in part as an 
agreement, pursuant to section 107 (e) of the Comprehensive 
Environmental Response, Compensation and Liability Act, "CERCLA," 
42 U , S . C .  section 9607(e), and California Health and Safety Code 
section 26364 to defend, protect, hold harmless and indemnify 
District and County. The intent of the section is to provide 
District with the highest level of protection possible under 
existing and future laws. 
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28.2 Defense of  AgreemenC=. Should any party 
successfully challenge the validity of all or any portion of thi~ * 
Agreement, the procedure by which this Agreement was entered 
into, or the validity of any County ordinance or District 
enabling petition or statute which authorizes the District to 
enter into this Agreement, then in such case the Contractor shall 
have no cause of action for damages or any other relief against 
District or County as a result of such successful challenge. 
Contractor has the right to defend this Agreement and District or 
County. 

9 ,  In the event of litigation between 
the District and Contractor arising hereunder, the prevailing 
party shall be entitled to litigation expenses, including 
reasonable attorney's fees. If Contractor is required to pay 
District's litigation expenses, neither such payments nor its own 
litigation expenses may be passed through to Customers in rates. 

TY. Contractor shall not sell, assign, 
subcontract or transfer this Agreement or any part hereof, or any 
obligation hereunder, without the written consent of District 
which consent shall not be unreasonably withheld or delayed on or 
after September 2 ,  2000. Prior t o  September 1, 2000, District 
may refuse consent to any such sale, assignment, subcontract or 
transfer in its sole &screti.oma. 

If Contractor wishes to assign this Agreement, delegate iks 
obligations, or if shareholder(s) of Contractor wish to sell a 
controlling interest in Contractor or take other action which 
constitutes an assignment, as defined below, it, heishe or they 
shall give notice to and request approval of District. D i s t r i c t  
shall be entitled to consider the capability of the proposed 
assignee to satisfactorily perform the services required by this 
Agreement, including its experience in Solid Waste handling, its 
financial condition, evidence of its performance in other 
communities, its history of compliance with environmental and 
other regulatory laws, and other relevant information. 
Contractor shall be responsible for furnishing such information 
reasonably re y District. District, shall consider any 
proposed assignment promptly, shall diligently investigate the 
capabilities of the proposed assignee and shall not unreasonably 
withhold or delay its consent. 

The term "assignmentu shall include any dissolution, merger, 
consolidation or other reorganization of Contractor, which 
results in change of control of Contractor, or the sale or other 
transfer, by probate proceeding or otherwise, of a controlling 
percentage of Contractor's capital stock to a person not a 
shareholder on the date of the execution of this Agreement, i.e., 
Lewis Figone. The term "assignmentH does not include internal 
business reorganizations or formations of new companies by 

382212.6 2 2  ' I September 11, 1997 , 



Contractor, formation of trusts by Contractor or transfers of any 
interest of Contractor as a result of death, disability or estate 
planning by one or more of the principals of Contractor, so long 
as essential management decisions are retained by Lewis Figone, 
his spouse, his children, and/or their spouses, or others who 
have previously worked for Contractor as employees to provide 
services under this Agreement. By his signature below Lewis 
Figone agrees to the provisions of this Section 30 for himself as 
well. as for Contractor, 

,. - 

Y ASS No interest of Contractor in 
this Agreement shall be assignable by operation of law. Each or 
any of the following acts shall be considered an involuntary 
assignment providing District with the right to elect to 
terminate the Agreement forthwith, without suit or other 
Proceedings: 

(a) If Contractor is or becomes insolvent, or makes an 
assignment for the benefit of creditors; 

(b) If writ of attachment or execution is levied on 
this Agreement or other p'roperty of Contractor such that it would 
affect Contractor's ability to perform its duties and obligations 
under this Agreement. 

(c) If in any proceeding to which Contractor is a 
party, a receiver is appointed with authority to take possession 
of Contractor's property such that it would affect Contractor's 

! , I ability to perform its duties and obligations under this 
Agreement. 

(d) Except as otherwise provided in section 30 
(Assignability), in the event of a probate proceeding where the 
rights of Contractor under the Agreement would pass to another 
individual or other individuals. 

GE, Wny notice required or permitted under this 
Agreement shall be in writing and shall be deemed to have been 
given if delivered personally or ten (10) days after posted by 
certified mail, return receipt requested, addressed as 
appropriate either to Contractor: 

Bay View Refuse and Recycling Services, lnc. 
Attn: Lewis Figone, President 
P.O. Box 277 
El Cerrito, CA 94530 

Or to District: 

Attention: General Manager 
Kensington Police Protection 
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and Community Services District 
217 Arlington Avenue 
Kensington, CA 94707-1401 

Or to County: 

Attention: Director of Cornmuniey Development 
651 Pine Street, 4th Floor, North Wing 
Martinez, CA 94553 

Contractor realizes that the public agency boundaries may be 
altered by virtue of actions taken by the Contra Costa County 
Local Agency Formation Commission (UFCO). Contractor agrees that 
should a municipal corporation lawfully annex territory which is 
within the Pranchise Area, District may make such alterations to 
the Franchise Area as the annexation necessitates. Should the 
Franchise Area boundaries be amended, Contractor agrees that it 
will abide by any change resulting from the Franchise Area 
change. Contractor agrees that the District Board may make such 
alterations to the Franchise Area as are necessitated by such 
Local Agency Formation Commission actions and that it shall have 
no right or claim to damages or other relief against the District 
or County for such alterations to the Franchise Area. However, 
nothing herein i s  intended $0 abrogate Contractor's rights under 
Public Resources Code Section 49520 or any successor or similar 
statute. 

BREACH strict General Manager 
ave author y the District Board 
eal, to determine whether a breach any provision of 
eement by Contractor has occurred, y waiver of a 

breach shall not be deemed to be a waiver of any subsequent 
breach or be construed as approval of a course of conduct. En the 
event that the District General Manager determines that a breach 
has occurred, District shall give Contractor written notice of 
the breach setting forth the breach or default. Contractor shall 
have a reasonable period to cure the noticed breach, said period 
not to exceed 60 days. In the event the breach or default is 
cured to the satisfaction of the District General Manager within 
the period of time allotted, the breach shall not be deemed a 
material breach. In the event that the District General Manager 
determines that Contractor bas failed to satisfactorily cure the 
breach or default within the period of time allotted, the 
District General Manager may determine such breach or default to 
be material. 

Multiple or repeated breaches, or a pattern of breaches and 
subsequent attempts to cure said breaches by Contractor shall 
provide an adequate basis for the District General Manager, in 
his discretion, to declare any subsequent breach to be material, 
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notwithstanding whether that breach is ultimately cured by 
Contractor. 

If such a determination of material breach is made, the 
District General Manager's determination shall be automatically 
appealed to the District Board for final action. 

A material breach shall be cause for termination of this 
Agreement by the District Board. 

In the event of a termination pursuant to this section, 
District shall have the right to temporarily assume the 
obligations of Contractor and shall have the right to forthwith 
take possession of all trucks and other equipment of Contractor 
and exercise Contractor's right to enter and use any disposal 
facilities for the purpose of performing the services agreed to 
be performed by Contractor herein until such time as District or 
County can make other arrangements for the performance of said 
services. However, such temporary assumption of Contractor's 
obligations under the Agreement shall not be continued by 
District for a period exceeding twelve (12) months from the date 
such operations are undertaken by District or County. 

During any period in which District has temporarily assumed 
the obligations of Contractor under this Agreement, District 
shall be entitled to the gross revenue attributable to operations 
during such period and shall pay therefrom only those costs and 
expenses applicable or allocable to said period, including the 
reasonable rental value of the trucks and equipment to be paid to 
Contractor. District shall be entitled to the excess, if any, of 
revenue over applicable or allowable costs and expenses during 
such period. The loss, if any, during such period shall be a 
charge against Contractor, and shall be paid to District by 
Contractor on demand, Final adjustment and allocation of gross 
revenue, costs, and e enses to the period during which District 
temporarily assumed the obligations of Contractor shall be 
determined by an audit by a Certified Public Accountant and 
prepared in report form with his unqualified opinion attached 

. thereto. 

Nothing in this greement shall prevent District during any 
period in which District temporarily assumes the obligations of 
Contractor under this Agreement, from employing persans who were 
employed b the Contractor for the collection of Solid Waste 
under this 

Upon the occurrence of a material breach and the declaration 
of such and termination of this Agreement by the District Board, 
this Agreement and the franchise granted thereunder shall be of 
no further force and effect, excepting these provisions 
concerning District's right to temporarily assume Contractor's 
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obligations and to use Contractor's facilities, and section 28 
(Indemnification). District then shall be free to enter into 
whatever other arrangements are deemed justified and necessary 
for the collection, removal and disposal of Solid Waste within 
the Franchise Area. 

35. Y e  Notwithstanding Contractor's exclusive 
franchise rights set forth in section 5 (Exclusive Privilege and 
Duty), in the event of an emergency due to natural disaster or 
labor strike which interrupts the collection of Solid Waste by 
Contractor, the District Board shall have the right to declare a 
temporary suspension of this Agreement for the reasonable 
duration of the emergency and until such time as it determines 
that Contractor is able to reassume all obligations under this 
Agreement, Should Contractor fail to demonstrate to the 
satisfaction of the District Board that required services can be 
resumed by Contractor prior to the expiration of a six (6) month 
period, this Agreement may be terminated at the direction of the 
District Board. 

36. 
Contractor 
applicable laws, rules, and regulations that are now in effect or 
may be promulgated or amended from time to time by the Government 
of the United States, the State of California, the County and any 
other agency, other khan the District, now authorized or which 
may be authorized in %he future to regulate the services to be 
performed herein regarding the collection, removal and disposal 
of Solid Wasee and recycling or diversion of material. is 
includes County Ordinance Code Chapter 418-6 (on rnandato 
subscription to Solid Waste collection service), and the eounty8s 
Materials Diversion Ordinance. 

This Agreement may be 
amended or modified upon eement of the District an 
Contractor. The parties agree to meet and confer in good faith 
if amendments or modifications are proposed. 

Nothing in this Agreement %s 
intended to or may limit District authority pursuant to its 
enabling statute. 

CO In the event either 
party to this Agreement attempts to challenge the validity of any 
portion of this Agreement, such action in attempting to challenge 
the Agreement shall constitute a material breach of this 
Agreement and the non-breaching party shall have the right to 
elect to terminate this Agreement forthwith without suit or other 
proceeding. Contractor agrees that it shall not request the 
County to assume control of Solid Waste handling in the Franchise 
Area, to abrogate this Agreement or to otherwise interfere with 
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District's authority under this Agreement and that a breach of 
this promise shall constitute a material breach of this 
Agreement. 

This section shall not be construed to prevent either party 
from seeking redress from the courts for the purpose of 
interpreting or enforcing the provisions contained in this 
Agreement. 

0, SEVE EITY. In the event legal action is brought by 
a person or entity, other than the two parties to this Agreement, 
to challenge, invalidate, contest or set aside any of the 
provisions of this Agreement, each and every term and condition, 
and each and every section and paragraph is severable from the 
remaining terms, conditions, sections, and paragraphs. The 
invalidation of any term, condition, section or paragraph as a 
result of a legal action, brought by a person or entity not a 
party to this Agreement shall not affect the validity or 
enforceability of the remaining provisions. However, if material 
provisions hereof are affected, the parties agree to negotiate in 
good faith to reach agreement on revisions which preserve the 
substance hereof to the greatest extent allowed by law. 

1, WAIVER. The .waiver by either party of any breach or 
violation of any provisions of this Agreement shall not be deemed 
to be a waiver of any breach or violation of any other provision 
nor of any subsequent breach or violation of the same or any 
other provision. The acceptance of any monies which become due 
hereunder shall not be deemed to be a waiver of any pre-existing 
or concurrent breach or violation by the other party of any 
provision of this Agreement, 

Obligations of this Agreement 
which embody continuing obligations, including but not limited to 
section 28 (Indemnification) shall sumrive the termination or 
expiration of this Agreement, 

3 ,  Y. County shall be considered a 
third party beneficiary of this Agreement as it may be amended by 
the parties from time to time. The County's rights are 
enforceable only through the Memorandum of Understanding between 
County and District. 

This Agreement, including Exhibits A through F which are attached 
hereto and incorporated herein, represents the full and entire 
agreement between the parties hereto with respect to the matters 
covered herein. This Agreement shall supersede the Contract with 
Relation to Collection and Disposal of Garbage between District 
and Bay View Refuse Services, Inc., dated July 7, 1981, as 
amended. 
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4 5 ,  EFFECT S S .  This' 
Agreement will become operative on the effective date in Section ' 

1, provided that each of the following has occurred: 

(a) County Board has terminated the Franchise 
Agreement dated September 11, 1996, with Bay View Refuse and 
Recycling Services, Inc . 

(b)  District and County have executed the Memorandum 
of Understanding dated as of September 1, 1 9 9 7 .  

(c) District, County and Bay View Refuse and Recycling 
Services, Inc., have e ecuted and filed a stipulation for 
dismissal of the lawsuit initiatea by District against County and 
Bay View Refuse and Recycling Services, Inc., now pending in 
Contra Costa County Superior Court, Civil Action No. C96-04574. 

KENSINGTON POLICE P R O T E C T I O N  AND 
CO I T Y  SERVICES D I S T R I C T  

ATTEST, James M. Bray, 
of 

VIEW REFUSE AND RECYCLING 
SERVICES, INC. , a California 
coworat ion 

Taxpayer I.D. No. 






















